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trary. In the case of Wicks v. Scull, 46 S. E. Rep. 297 — leaving out all 
other matters not germane — Wicks recovered a judgment against Clayton 
in December, 1872, upon which executions were issued on April 23, 1873 
(within the year), Feb. 15, 1893 (more than twenty years after the date 
of the judgment, and therefore dependent upon whether the former execu- 
tion had kept the judgment alive for its efficiency), May 9, 1893, and April 
3. 1894. On the first and second executions there were returns by the officer. 
The judgment debtor afterwards acquired real estate, which was transfer- 
red to a purchaser for value, and without notice, and on May 20, 1901, this 
purchaser (Scull) brought suit to remove the cloud of said judgment from 
the title to his land. It was asserted, among other things, that the judg- 
ment was barred by limitation, that twenty years marked the limit of its 
vitality. This was denied, and the construction of sec. 3577 distinctly 
raised. The lower court, in its opinion, held that these executions extended 
the life of the judgment beyond twenty years, and I believe that when Judge 
Keith wrote, "The judgment had been kept alive by the executions issued 
upon it," he put the question "out of the doubtful class." A very dis- 
tinguished lawyer recently wrote me that he did not regard the question as 
before the court, but I cannot so understand it. It is true that there is no 
long discussion of the question, but one of the most mooted questions — that 
of adversary possession where there is an interlock — was laid to rest, with- 
out discussion also, but is as dead now as if the whole moral law were 
upon its epitaph. C. A. Ashby. 

Newport News, Va. 



HOMESTEAD EXEMPTION — IT CAN BE WAIVED UNDER THE NEW CONSTITUTION. 
REPLY TO MR. LEAKE. 

Editors Virginia Law Register: 

I have read, with a great deal of interest, the article by Mr. D. H. Leake, 
of Richmond, entitled "Homestead Exemption -Can it Be Waived Under 
the New Constitution?" Mr. Leake contends that the exemption cannot 
be waived, basing his opinion upon the fact that the legislature failed to 
provide for the waiver of the exemption in the act approved January 1st, 
1904 (Acts of 1902-3-4, p. 868), amending sections 3630 and 3636 of 
the Code. He says that section 193 of the new constitution, "seeking ap- 
parently to provide for the exercise of the exemption between the adoption 
of the constitution and the action of the general assembly theretofore pro- 
vided for, provides that nothing contained in the article should 'impair in 
any manner the right of any householder or head of a family, existing at 
the time this constitution goes into effect, to select the exemption, or any 
part thereof, to which he was entitled under the former constitution,' the 
imerence being that but for this saving clause the right referred to would 
have been interfered with." And he quotes the further provision of section 
193, as follows : "So far as necessary to accomplish the purpose of this 
section, the provisions of chapter one hundred and seventy-eight of the Code 
of Virginia shall remain in force until repealed by the general assembly." 
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Then he says: "The purpose of this section was apparently to provide for 
the machinery of selecting the homestead until the general assembly should 
act, and, so far as necessary, the provisions of chapter one hundred and 
seventy-eight of the Code in relation to the homestead continued in force. 
What becomes of the other provisions of chapter one hundred and seventy- 
eight of the Code in relation to the homestead, including section 3647, pro- 
viding for the waiver, which evidently do not accomplish the purpose above 
alluded to? Are they not impliedly repealed by this constitutional man- 
date?" 

Mr. Leake is mistaken in his contention that the purpose of this section 
(193) was apparently to provide for the machinery of selecting the home- 
stead until the general assembly should act. That section does not provide 
for selecting the homestead under the new constitution, but the purpose and 
only purpose of that section was to save the benefit of the homestead pro- 
vision in the old constitution, for as the new constitution could only pro- 
vide a homestead exemption as against debts to be contracted after it went 
into effect, if there had been no provision to save the benefit of the exemp- 
tion under the old constitution, to those entitled thereto, for the old con- 
stitution being no longer in force after the 10th day of July, 1902, the 
result (without the saving provisions of section 193) would have been that 
the benefit of the homestead exemption as against debts contracted prior to 
the 10th day of July, 1902, would have been lost in so far as it rested upon 
constitutional authority, but would have rested solely upon legislative en- 
actment, because chapter 178 of the Code is not repealed, by implication, as 
Mr. Leake infers. Section 1 of the schedule to the new constitution pro- 
vides that "The common law and the statute laws in force at the time this 
constitution goes into effect, so far as not repugnant thereto or repealed 
thereby, shall remain in force until they expire by their own limitation, 
or are altered or repealed by the general assembly." And the schedule is 
a part of the constitution. Mr. Leake says "the constitution contains a 
complete self-executing provision on the subject of the homestead," alluding 
to the following provision of section 193, "So far as necessary to accom- 
plish the purpose of this section the provisions of chapter one hundred and 
seventy-eight of the Code of Virginia shall remain in force until repealed 
by the general assembly." 

It will be observed that the provisions of chapter 178 of the Code are 
made to apply to the provisions of "this section" (that is, section 193), 
and not to the homestead article (Article 14) of the constitution, and the 
purpose of section 193, being to save the benefit of the homestead provision 
of the old constitution, the effect of the saving of the provisions of chapter 
178 as to that section is that the benefit of the homestead could still be 
claimed under the old constitution, that is, as against debts contracted be- 
fore the new constitution went into effect. 

But the homestead provision of the constitution is not self-executing. 
Section 192 is as follows: ''The general assembly shall prescribe the man- 
ner and the conditions on which a householder or head of a family shall 
set apart and hold for himself and family a homestead in any of the prop- 
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erty mentioned." This language is substantially the same as that used in 
the old constitution, and that was not self-executing. Reed v. Union Bank, 
29 Gratt. 723; 2 Va. Law Reg. 167. 

Mr. Leake says further : "Among the reasons advanced by Mr. Minor for 
the constitutionality of the waiver statute was that, the constitution itself 
declares that nothing in the act in question shall be construed to interfere 
with the sale of the property exempted by virtue of any mortgage, deed of 
trust, pledge or other security thereon; and as no particular form of in- 
cumbrance is specified, it was competent for the legislature to allow it to 
be accomplished through the medium of a waiver." And Mr. Leake contin- 
ues: "This particular provision referred to by Mr. Minor, is not in the 
new constitution and can no longer fortify an argument in favor of the 
constitutionality of the waiver." Then, according to Mr. Leake's argument, 
not only is there no provision allowing the homestead to be waived, but it 
cannot, under the new constitution, be encumbered by "any mortgage, deed 
of trust, pledge or other security." But, as has been shown above, chapter 
178 of the Code has not been repealed, but is still in force by virtue of sec- 
tion 1 of the schedule to the constitution, and section 3647 provides for the 
waiver of the exemption; and by section 3648 it is provided: "If . . . 
the claim is secured by mortgage, deed of trust or other lien on the estate 
set apart, nothing in this section contained shall prevent the enforcement 
of the security." 

Now, if, according to Mr. Leake, chapter 178 of the Code has been re- 
pealed and the homestead provision of the constitution not being self -exe- 
cuting, as has been shown above, and the provisions of chapter 178 being 
made to apply to section 193 of the constitution only until repealed by the 
general assembly, and the general assembly not having provided by a new 
enactment the "manner and conditions" on which the homestead shall be 
set apart and held under the new constitution, then there is no provision 
for setting apart and holding the exemption. And in the absence of legis- 
lative enactment it cannot be set apart and held. Reed v. Union Bank, 
supra. But that is not the proper construction as to chapter 178. The 
constitution (section 1 of schedule) continues the common law and the 
statute laws in force, and chapter 178 of the Code, including section 3647, 
which is part of that chapter, was in force when the constitution went into 
effect, and section 3647 provides for the waiver, section 3648 provides for 
enforcing liens by mortgage and other securities, and other provisions of 
the chapter provide how the exemption may be set apart and held, etc. 

Only one other question remains to be considered, and that is, is the pro- 
vision for the waiver repugnant to the constitution? If it is "repugnant 
thereto," then under section 1 of the schedule it is not in force. It is con- 
ceded by Mr. Leake that the waiver provision as to the old constitution 
was held to be constitutional in the case of Reed v. Union Bank, supra. 
The wording of the old constitution and that of the new as to the question 
considered by the court in that case are substantially the same, and the 
court held that the law was not repugnant to the constitution. Therefore 
it was law and in force when the constitution went into effect, and, having 
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been construed and upheld by the Supreme Court of Appeals of Virginia, 
had the unanimous support of that great tribunal. 

But Mr. Leake lays great stress upon the fact that the legislature omit- 
ted the waiver provision from section 3630 as amended. Evidently the 
omission was purposely made, because such a provision in that section was 
unnecessary. Section 3647 makes adequate provision for the waiver of the 
exemption, and that section and all the other provisions of chapter 178 
of the Code were by section 1 of the schedule made to apply to the consti- 
tution, until repealed, and must be read into all contracts containing a 
waiver of the exemption arising both under the old and new constitutions. 
Oppenheimer v. Myers, 99 Va. 377. 

How can it be argued that chapter 178 of the Code has been repealed when 
only two sections, 3630 and 3636, have been amended? The purpose of 
the amendment to section 3630 was to carry into effect the provision in the 
new constitution (which was not in the old), providing that the exemption 
should not be claimed in a shifting stock of goods nor in any property, the 
conveyance of which has been set aside on the ground of fraud; and also 
to make the section conform to that provision of. the constitution which 
saves to those entitled thereto, the benefit of the exemption under the old 
constitution. Section 3636 was amended only so far as made necessary by 
the' change in the court system, to provide how the widow and minor chil- 
dren of a decedent who has not set apart the exemption in his lifetime, may 
have it done. And it provides that the exemption so set apart, to the 
widow and children, is "to be held by them as it would have been under the. 
preceding section if it had been so set apart," that is, if it had been set 
apart by the head of the family in his lifetime. The preceding section 
above mentioned, is a part of chapter 178 of the Code, and if, according to 
Mr. Leake, that chapter has been repealed, would it have been referred to 
as a part of the Code? And can it be inferred that it has been repealed by 
the legislature when it is referred to as part of the existing law? On the 
contrary, it shows conclusively the legislative construction that chapter 
178 is a part of the statute law, still in force. In fact, without that chap- 
ter (178) there is not, as has been shown, any law prescribing the "manner 
and conditions" on which the property claimed as a homestead may be set 
apart and held, and one of the "conditions" so prescribed is, that the prop- 
erty so set apart shall be liable to debts as to which the benefit has been 
waived by the claimant. James H. Guthrie. 

Lynchburg, Va. 



